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governed generally by the law of master and servant, is whether the 
son had express or implied authority to use the car on the particu- 
lar occasion, and whether the use being made of it was within the 
general purpose for which it was kept by the parent. And by the 
weigTit of authority and reason the liability exists, where the car is 
kept for the pleasure and comfort of the family, though a single 
member thereof be using it for his own exclusive pleasure. Kayser 
v. Van Nest, 125 Minn. 277, 51 L. R. A. (N. S.) 970; 146 N. W. 1091; 
Birch v. Abercrombie, 74 Wash. 486, 50 L. R. A. (N. S.) 59, 133 Pac. 
1020: Lewis v. Steele, 52 Mont. 300, 157 Pac. 575; Davis v. Little- 
field, 97 S. C. 171, 81 S. E. 487; Griffin v. Russell, 144 Ga. 275, L. R. 
A. 1916F, 216, 87 S. E. 10, Ann. Cas. 1917D, 994. Such cases as 
Slater v. Advance Thresher Co., 97 Minn. 305 v 5 L R. A. (N. S.) 598, 
107 N. W. 133, and Provo 7'. Conrad, 130 Minn. 412, 15-3, N. W. 753, 
are not in point. In those cases, there was an undisputed departure 
from the uses for which defendant therein kept the automobile. In 
the case at bar, there was no departure from such purposes at all; 
it was being used until the accident happened, for the pleasure of 
the defendant's son." 



Federal Employers' Liability Act — Recovery by Employee as Bar- 
ring Action by Personal Representative. — In Seaboard Air Line 
Railway Co. v. Oliver, 261 Fed. 1, the U. S. Circuit Court of Ap- 
peals for the Fifth Circuit held that under the employers' liability 
act of April 22, 1908, § 1 (Comp. St., § 8657), making railroad car- 
riers liable to an injured employee, or in case of death to his per- 
sonal representatives, and § 9, as amended by the act of April 5, 
1910, "§ 2 (Comp. St., § 8665), providing that rights of action given 
to a person suffering injuries shall survive, and that in such case 
there shall be only one recovery for the same injury, the personal 
representative of "an injured employee who recovered judgment for 
his injuries can not recover for his death. 

The court said: "So far as we are advised, the question whether 
the statute mentioned gives a deceased employee's personal repre- 
sentative the right to maintain an action when the employee him- 
self has recovered for the injury he suffered has not heretofore been 
ruled on. It is not open to question that the statute provides for 
two distinct rights of action: One in the injured person for his 
personal loss and suffering, where the injuries are not immediately 
fatal: and the other in his personal representative for the pecuniary 
loss sustained by designated relatives, where the injuries imme- 
diately or ultimately result in death, the damages recoverable in the 
one- case not being the same as those recoverable in the other. 
Michigan Central R. R.' v. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 
57 L. Ed. 417, Ann. Cas. 1914C, 176: St. Louis, etc., Tron Mountain 
Ry. v. Croft. 237 U. S. 648, 35 Sup. Ct. 704, 59 L. Ed. 1160. 
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"Until the act of 1908 (35 Stat. 65, c. 149), was amended by the 
act of April 5, 1910 (36 Stat. 291, c. 143), the right of action given 
to the injured person was extinguished by his death. The act of 
1908, with qualifications which need not now be mentioned, made a 
common carrier by railroad, while engaging in interstate commerce, 
'liable in damages to any person suffering injury while he is em- 
ployed by such carrier in such commerce, or, in case of the death 
of such employee, to his or her personal representative, for the 
benefit of designated relatives. The following is the section added 
by the amendment of 1910: 

" 'Any right of action given by this- act to a person suffering injury 
shall survive to his or her personal representative, for the benefit 
of the surviving widow or husband and children of such employee, 
and, if none, then of such employee's parents; and, if none, then- of 
the next of kin dependent upon such employee, but m such cases 
there shall be only one recovery for the same injury. 

"The amendment does no more than provide for the survival of 
the employee's right of action if it remained in existence up to the 
time of his death, and that in such cases' — that is, cases of sur- 
vival of the employee's right of action — there shall be only one re- 
covery for the same injury. If the employee had no right of action 
immediately before he died, his personal representative has no right 
of action other than such as was given by the act before it was 
amended. The section added by the amendment of 1910 is not ap- 
plicable to such a case. 

"The first section of the act makes the carrier liable in damages 
to the injured employee, 'or, in case of the death of such employee, 
to his or her personal representative, for the benefit,' etc. The two 
distinct rights of action are given in the alternative or disjunctively. 
The language used indicates the absence of an intention to allow 
recoveries for the same wrong by both the injured employee and, 
in case of his death, by his personal representative; only one recov- 
ery being allowed when the injured employee dies without having 
enforced the right of action given to him. It seems to be a fair in- 
ference from that language that the right of action given to the in- 
jured employee's personal representative was intended to be unen- 
forceable after the enforcement and satisfactidn of the one given to 
the employee himself. From the fact that one wrong gives rise to 
two. or more rights of action, it does not follow that there can be 
more than one recovery based on that wrong. An intention to per- 
mit more than one recovery for an injury to an employee for which 
a statute gives a right of action to the employee, or, in case of his 
death, to his personal representative, is not to be inferred, in the 
absence of language evidencing such intention, where the wrong 
upon which the rights of action given are based is a tort, the incep- 
tion and continued existence of which is dependent upon conduct of 
the employee at the time of, or subsequent to, the injury. 



1920. ] notes of cases. 887 

"In this connection what was said in the opinion in the case of 
Western Union Telegraph Co. v. Preston, 254 Fed. 229, 165 C. C. 
A. 517, is pertinent. It was decided in that case that under a Penn- 
sylvania statute providing that, when no suit for damages is brought 
by the person injured during life, his widow may maintain an ac- 
tion , for the death within one year thereafter, the widow may sue, 
although at the time of death decedent's right of action was barred 
by limitation. The reasoning of the court indicates that the result 
would have been different if, instead of the decedent's right of ac- 
tion having been barred by limitation, it had been enforced by suit 
and recovery of judgment, which was satisfied. In connection with 
a reference to the case of Michigan Central R. R. Co. v. Vreeland, 
supra, the following was said in the opinion: 

" 'While it is thus decided that the new action is for the death and 
is independent of the husband's common-law action for his injury, 
the courts have gone further, and. have decided with equal finality, 
that "the cause of action contemplated by the statute is the tort 
which produces death and not the death caused by the tort." Cen- 
tofanti v. Railroad Co., 244 Pa. 255, 262, 90 Atl. 558, 561; Michigan 
Central R. R. Co. v. Vreeland, supra. In arriving at these deci- 
sions, we discern a clear distinction made by the courts between the 
right of action after death given by the statutes and the cause of 
action on which such right of action may be enforced. This dis- 
tinction has, we believe, a controlling bearing on the question be- 
fore us for decision. Referring for convenience to the two rights 
of action respectively as the widow's right of action and the hus- 
band's right of action, it is now the law that, although the widow's 
right of action is wholly independent of that of her husband, it is 
dependent on the original wrongful injury inflicted upon him. Both 
rights of action spring from the same tort; therefore the same tort 
is the cause of action for both. The tort being the basis of both 
actions, the courts have held with entile consistency that the wid- 
ow's right to recover in her action for the wrong* done her by oc- 
casioning her husband's death depends primarily on the liability of 
the wrongdoer to her husband for the wrong done him. Liability 
for the tort is affected of course by the character of the tort, and 
it may even be destroyed by the injured husband in a way that will 
altogether deprive his widow of a cause of action to sue upon. 
The tort, as a cause of action enuring to the widow, is affected by 
considerations of the husband's assumption of risk and contribu- 
tory negligence, and of negligence of a fellow servant. Liability 
for the tort may be released by the .husband before its commission, 
as under a contract involving a release of a carrier from liability 
for future negligence of its servants (Perry v. P. W. & B. R. R., 24 
Del. [1 Boyce], 3199, 77 Atl., 725); and by his acceptance of a free 
pass similarly releasing liability (Northern Pacific Ry. Co. v. Ad- 
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ams, 192 U. S. 440, 24 Sup. Ct., 408, 48 L- Ed. 513, reversing C. C. 
A., Ninth Circuit, 116 Fed., 324, 54 C. C. A., 196). Liability for the 
tort may also be released by the husband after its commission by 
his acceptance of compensation for the injury he has sustained. 
Hill v. Penna. R. R. Co., 178 Pa., 223, 35 Atl., 997, 35 L. R. A., 196, 
56 Am. St. Rep., 754. If the wrongdoer has never been legally li- 
able for the wrong, or if he has in any way been acquitted of the 
wrong, then the tort is no longer a cause of action on which the 
widow can prosecute her statutory right of action, and this is for 
the reason that the widow succeeds to her husband's cause of action 
— the tort — with all its infirmities, those that are inherent, and those 
that have been imposed upon it by her husband.' * * * 

"The federal ' Employers' Liability Act differs from Lord Camp- 
bell's Act, and other similar statutes, in that the former does not in 
terms make the personal representative's right to- maintain an ac- 
tion dependent upon the existence of a right of action in the de- 
cedent immediately before he died. The defendant in error's lack 
of right to maintain his suit in such a situation as the one under 
consideration is due, not to the decedent's lack, immediately prior 
to his death, of an enforceable right of action for the injury he sus- 
tained, but to the fact that the cause of action counted on has been 
extinguished by payment of the judgment recovered by the dece- 
dent for the wrong he suffered." 



Privileged Communications — Statements of Counsel in Applica- 
tion for Pardon. — In Andrews v. Gardiner, 224 N. Y. 440, 121 N. E. 
341, 2 A. L. R. 1371, the court of appeals of New York held that 
statements of attorney in an application for pardon on behalf of a 
client are not absolutely privileged. 

The court said: "The question, therefore, is whether absolute 
privilege ought now to be extended to an application for a par- 
don. It was so extended by the court of civil appeals of Texas, in 
Connellee v. Blanton (Tex. Civ. App.), 163 S. W. 404, but we think 
erroneously. Such an application is not a proceeding in court, nor 
one before an officer having 'a tributes similar' to a court's. Royal 
Aquarium v. Parkinson, [1892] .1 Q. B. 431, 61 L. J., Q. B. N. S. 409, 
66 L. T. N. S. 513, 40 W. R. 450, 56 J. P. 404. It is a petition for 
mere grace and mercy. It' may be made by anyone, and without the 
convict's knowledge. Tt grows out of the action of the courts, but 
it seeks to reverse their action by an appeal to motives and argu- 
ments which are not those of jurisprudence. There are no clearly 
defined issues. There is often a most informal hearing. Some- 
times there is argument by counsel. As often, the plea for mercy 
is made by wife or kin or friends. Whatever privilege belongs to 
counsel should belong also to them; the right to plead for clemency 
is not a monopoly of the bar. Even if counsel speaks, his words. 



